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Private Tenancies – paying a deposit
Paying a deposit

Most private landlords ask new tenants to pay a deposit, although

they don’t have to do so. Although there is legally no limit on the amount that can be charged, landlords or letting agents usually ask for the equivalent of one month’s rent. A deposit gives your landlord some security against any financial loss s/he may suffer as a result of any

damage you may cause to the property, or any unpaid rent.

If you move out leaving unpaid bills for water, gas or electricity, it will be up to the utility company to pursue you and any other users for the debt. Your landlord should not

deduct money from your deposit to cover bills unless s/he suffers financial loss, for example, in having to pay for the installation of a prepayment meter or to reconnect services. If the bills remained in your landlord’s name and you had an agreement to pay them, the situation may be more complicated and you should get advice.

It is important to remember that the deposit remains your money and should be returned to you unless your landlord can prove s/he has suffered a financial loss.

Your landlord cannot withhold your deposit for general ‘wear and tear’ while you have been living in the property. The amount of wear and tear occurring will largely depend on the condition of the property when you move in and the length of time you live there. Private landlords would be expected to redecorate and replace carpets and furnishings every few years, recovering the cost through the rent they charge.

You should only be held liable for any damage that creates additional costs for your landlord.

Also, you will only be liable for the value of repairing or replacing any damaged item, not the cost of the item brand new (for example, if your landlord supplies an old television set and it

gets damaged, you would be liable to replace it ‘like for like’ rather than with the latest model).

Before you agree to pay a deposit you should ask your landlord to confirm in writing:

n exactly what the deposit covers (for example, whether it covers unpaid rent and/or loss caused by any damage).

From 6 April 2007 any new deposits taken from private tenants on assured shorthold tenancies (the most common kind of tenancy) must be placed in a government-approved

scheme. If you signed a new tenancy agreement after 6 April 2007 and paid a deposit, you should ask your landlord whether your deposit is protected and which scheme it is in.

Your landlord must place your deposit in a protected scheme within 14 days of receiving it. S/he must also inform you within 14 days:

n which tenancy deposit scheme s/he is using and the contact details for the scheme

n what you can do if there is a dispute about the deposit

n information about the purpose of a tenancy deposit

n how your money will be returned to you at the end of your tenancy.

If your deposit has not been protected, or if you have not been informed, your landlord may have to repay you three times the amount of the original deposit in compensation.

Other charges

Some landlords and letting agents may also ask you to make other payments before moving in. Before you pay anything, check carefully what the payment is for and whether or not it will be returned. You may be asked to pay a ‘holding deposit’ and/or fees for setting up a tenancy.

You will usually have to pay rent in advance of moving in. If you are asked to provide details of someone who can act as your ‘guarantor’, get advice and be clear about any responsibility they would be expected to take on.

Holding deposits

A landlord or letting agent may ask you to pay a holding deposit if you have agreed to rent a particular property but have not yet signed the contract or moved in. This may be necessary if you want to rent a property that has not yet become vacant, or if you are a student and

don’t need to move in until you return to university. In paying a holding deposit you are guaranteeing that you will take up the tenancy, and the landlord or agent is guaranteeing to

let it to you. You should not pay the money unless you are sure you want that particular property.

Insist on having written confirmation as to whether the holding deposit will be returned once you move in, or whether it will be used as part of a deposit on your tenancy once you have moved in.

You may pay a holding deposit and find you are unable to move in on the date your landlord had agreed, because, for example, the previous tenants have not moved out or your landlord has not carried out repairs s/ he had agreed to do. If this happens and you no longer want the property, or you have to find somewhere else to live, insist on having your money refunded. If the landlord or agent will not return your money, you may be able to take action in the county court 

It is important that you have confirmation of what the holding deposit covers. If it is to be used

as part of your tenancy deposit when you have moved in, it will be subject to deposit protection from that point (see above). Holding deposits which relate only to the

reservation of the property and not to the tenancy agreement are not covered by the protection rules.

Fees

Landlords and letting agents may charge fees once they have found you a specific place to live and you have agreed to accept it. They are not allowed to charge you just for

registering with them. You shouldn’t pay to go on their books or for details of places they have to let. If an agency asks for cash in advance of finding you a home, get advice before paying.

Once you have accepted a property, you may also have to pay a fee for having your tenancy

agreement or inventory drawn up. You are not likely to have such fees returned.

Rent in advance

Most landlords ask for rent to be paid in advance. If you pay rent monthly, you will usually have to pay for the first month before you move in. Get a receipt to show the amount you

have paid and check when your rent is next due.

If you will be claiming housing benefit to pay your rent, it will be paid in arrears. You may be able to apply to the Social Fund for a budgeting or crisis loan to pay rent in advance, but payments are discretionary and depend on your circumstances. Get advice if you need help making an application.

How can I find accommodation without a deposit?

If you do not have the money to pay for a deposit, there may be a ‘deposit guarantee scheme’ in your area.

Instead of paying a deposit upfront, some schemes operate by providing a ‘bond’ to your landlord.

If your landlord claims s/he has suffered financial loss when you leave, the scheme will adjudicate and may pay a sum to your landlord if his/her claim is valid. Some schemes will

have a list of landlords who can offer accommodation; in other areas, you may have to find a landlord yourself.

Getting an inventory

When you move in, your landlord should provide an inventory. This is a list of the contents

which should specify the condition of the property and any items provided with it.

Check this carefully to make sure it is accurate and that everything is in working order. Make a note of the state of decoration, anything that’s damaged, any marks, scratches, or burns to furnishings, and note anything that’s about to wear out.

Agree any changes to the inventory with your landlord. You should both sign it and keep a copy. If you don’t have the co-operation of your landlord, do an inventory yourself with an independent witness, such as a friend. Ask your witness to sign and date that it’s a true record of the condition of the property. If anything is worn, broken, damaged, or about to fall

apart, report it in writing to your landlord straightaway and keep a copy. It’s a good idea to take photographs to record the condition of the property when you move in.

Any furniture supplied by your landlord must meet with standards for fire safety. If appliances are provided, such as a cooker or washing machine, they must be safe and in working order. If you are concerned that this is not the case, and your landlord or letting agent fails to repair or replace them, you can contact Trading Standards who have a responsibility to ensure

that fire resistance and safety requirements are met 

Keeping records

If you want to change or replace anything in the property, contact your landlord and confirm in writing what has been agreed. This may include redecoration, or any items of furniture

you don’t need and would like to get rid of. If you damage something and need to replace it, discuss this with your landlord. Keep a record of the agreement you reach and hold on to

any receipts. If you pay your rent weekly, your landlord is legally obliged to provide you with a rent book. If you pay in cash, always ask for and keep the receipt. Bank records are a good way of keeping a note of payments you make by cheque or standing order. If your rent is

paid direct to your landlord by housing benefit, you should keep all letters and statements so you have a record of the payments your landlord receives. In all cases, it is important that you can show what payments you have made, in case your landlord keeps your deposit, claiming that you owe rent.

I want to leave before my contract ends

If your tenancy agreement is for a specific period of time (known as a fixed-term contract)

you are legally obliged to pay rent until the end of that period unless the contract says

you can leave early, or your landlord agrees that you can do so. In either case, it is likely that you will have to give a certain amount of written notice. If you leave before the end of your contract without your landlord’s agreement, s/he can recover rent that’s due up to the date your contract runs out, even if you have given notice. If you do not pay, s/he could make a claim for damages (compensation) for breach of contract in the county court. The landlord is not obliged to limit any financial loss by finding a new tenant for the remainder of the fixed term. All you can do is try to find a new tenant who is likely to be acceptable to the landlord, and ask the landlord to agree to re-let the property to that person. If the landlord unreasonably refuses to do so, you may have a defence to a claim for part of the rent. In practice, the best course is to try to negotiate an agreement with your landlord to release you from your tenancy.

If your tenancy is periodic (this means it runs from week to week or month to month), you can end it by giving the correct period of notice.

For the notice to be valid, it should run out on the date your rent is next due, or the day before, and should be for at least four weeks, or equivalent to the period for which you pay rent, if longer. If your contract states that you must give a longer period of notice, then this will be the case. If you leave without giving notice, you will be liable for the rent which would have

been due; for example, a month’s rent if you should have given a month’s notice. Your landlord will have a right to deduct this amount from your deposit. This issue is complicated so, if you are in this situation, get advice.

If you are intending to leave an assured shorthold tenancy on the date a fixed-term contract ends, you are not obliged to give notice unless your contract says you must, but it is good practice to do so.

Can I withhold rent in case my deposit isn’t returned?

With the introduction of deposit protection schemes tenants should no longer feel the need to withhold their last month’s rent, out of fear that their landlord will not return their deposit. Tenants are legally obliged to pay rent up to the end of the tenancy and your landlord could take you to court to recover this money. There are financial consequences if you decide to withhold rent and if you are considering doing this you should seek advice.

Moving out

Your landlord or agent should carry out another inventory and check it against the one taken when you moved in. You should insist that your landlord or agent meets you to go through the inventory at the time you move out, so that any problems with the condition of the property can be identified and agreed at this point.

If your landlord won’t do an inventory when you move out, or until after you have left, carry it out yourself with an independent witness.

Note any damage caused since you moved in. Remember, a deposit protects your landlord against any loss incurred by damage, not normal wear and tear 

Although it is not a legal requirement, tenancy agreements often state that carpets and  curtains must be cleaned to a certain standard before the tenant moves out. If you had to accept such a clause when you signed your agreement, you will have to do the cleaning or may lose some of your deposit. Bear in mind that you are only required to put right any damage, or clean any items soiled, above normal wear and tear; not improve them beyond the condition they were in when your tenancy began. Keep records and receipts for any work

you do or pay for before leaving.

What should I get back when I leave?

The deposit that you paid should be returned. Both you and your landlord must agree on the amount to be returned before the deposit is released. Your landlord can make reasonable deductions for any damage to the property, unpaid rent or missing items, but the balance

should be returned to you when you move out, or within a reasonable period . You will not

lose the right to have the rest of your deposit repaid if your landlord has a valid reason for deducting part of it (

Your landlord may try to withhold some, or all, of your deposit on the basis that you did something which was in breach of contract; for example, if you had a noisy party when your contract stated you could not. Whether or not you have broken the contract, your landlord can only claim for any financial loss s/he has actually suffered. If you are worried about this, get advice.

Your landlord cannot deduct costs for re-letting the property, such as advertising or agency

fees, unless this is stated in your contract or you leave the tenancy 
Agency fees and rent paid in advance are not returnable. If you and your landlord are in

dispute, the alternative dispute resolution (ADR) service will consider these points in deciding whether the amount withheld is 

My landlord will not return my deposit in full to me

At the end of your tenancy both you and your landlord must agree on the amount of the deposit to be returned to you.

Your landlord or letting agent must pay your deposit money to you within 10 days of agreeing the amount to be returned. If your deposit is held in the Deposit Protection Scheme your

deposit will be returned to you direct from the scheme, plus any interest, within 10 days. If your landlord has placed your deposit in either of the other schemes (MyDeposits and

the Tenancy Deposit Scheme), your landlord must return your deposit to you. If you have not received your deposit within ten days of reaching an agreement you should contact the

scheme provider. MyDeposits and the Tenancy Deposit Scheme will then pay you your agreed deposit if your landlord refuses to do so.

Your landlord cannot keep your money without your consent. Both of you must sign to release the agreed amount of the deposit. If you can’t agree on the amount to be returned you can use the alternative dispute resolution (ADR) service attached to the deposit protection scheme. Unlike the small claims court, ADR is free to use and should be more efficient. It will specialise in handling deposit disputes.

When a dispute occurs, and if landlord and tenant both agree to use the ADR service, you will also have agreed to be bound by its decision with no recourse to the courts.

My landlord won’t co-operate with ADR

If you can prove that your landlord refuses to take part in ADR or reach a settlement through the small claims court, you will be able to access your deposit money without their agreement. Keep evidence of your attempts to make contact with them over a period of time, and the relevant scheme will also have evidence of their own failed attempts to contact them. You should seek advice if this happens.

In the Deposit Protection Scheme, where a landlord or tenant does not co-operate in order to release the deposit, ie by not agreeing to the release of full or part of the deposit; and not agreeing to resolve the dispute through ADR or court, ADR will be the default way in which to

resolve a dispute.

In MyDeposits and the Tenancy Deposit schemes, where the landlord is contactable by the scheme but refuses to co-operate by choosing ADR or the courts, the case must be

referred to the scheme to be resolved through its ADR service.

If the landlord fails to transfer the disputed amount into the scheme, the scheme will pay you following the ADR service’s or court’s decision.

My landlord is not contactable

In the situation where your landlord disappears and it is not possible to get their agreement over the return of your deposit you will be able to access the deposit without their

signature. Similarly, if your landlord or the scheme provider can prove that a tenant is no longer contactable the deposit can be released to the landlord for any damages claimed.

Where this is the case, there needs to be proof that either party is not contactable.

Taking action in the county court

Disputes over the return of deposits will only go to the courts if the landlord and tenant do not agree to use the ADR service. Tenants will also need to use the small claims court to take action against landlords who fail to protect any deposits taken.

The county court deals with disputes about deposits under the ‘small claims track’ (previously

called the small claims court), which is intended to be simple enough for people to use without

hiring a solicitor. In general, any straightforward deposit claim with a value up to £5,000 will be dealt with in the small claims track. If you need to claim more than this, or want help with the process, get advice.

Remember, it is your landlord’s responsibility to return your deposit and you need to take action against him/her, not the letting agent. To start the claim, you will need to get a form ‘N1’ from the county court or from the Court Service website

Fill it in, including the amount you are claiming and brief details of your reasons.

You can claim interest on the money owed, from the date your deposit should have been returned to the date you issue your claim, and thereafter at a daily rate. The court staff should provide you with information about relevant interest rates, so you can work this out.

You should send the completed form to your landlord with a letter restating the problem (known as a ‘letter before action’) and giving a deadline by which to respond if s/

he wants to avoid court action. If s/ he doesn’t respond, or still refuses to pay, you should take the form to your local court, where court staff can help make sure you have filled it in correctly and advise you about the procedure. You will have to pay a fee, which will vary according to the amount you are claiming. You may be exempt from the fee if you can provide the court with proof that you are on a low income. Your landlord will have to pay back the court fee if

you win.

You will have to send copies of all relevant documents to your landlord and the court office. These may include your tenancy agreement (if you have one) and records of rent payments, inventories, receipts, letters, and photographs. It is important to give clear details of any

items that have been deducted from your deposit and why you disagree with this. You must sign a statement explaining the evidence you want the judge to consider. If you have any

witnesses (for example, a friend who can confirm the state of the property when you moved in), s/he will also have to sign a written statement.

If you can’t give these to the court office when you make your claim, you must provide them no later than 14 days before the date of the hearing.

At the hearing, the court may not allow you to use any evidence you have not previously given to your landlord.

The court office will send a copy of your claim to your landlord, with forms s/he must return, admitting or defending your claim. If your landlord does nothing, the court can automatically make a judgment against him/her. If your landlord replies, s/he must cover all the points

you have raised, and the court will assume acceptance of any points your landlord does not answer.

If your landlord disputes any of your claim, there will be a hearing.

The hearing should be fairly informal and you should be able to represent yourself. The judge will ask you, your landlord and any witness, questions based on the information you have

submitted.

If you win, your landlord will have to pay your claim plus any interest owed and your court fee. Previously this money would have been paid to the court and then forwarded to you.

However, now your landlord will have to pay you directly. If s/he doesn’t pay up, the court will advise you on any further action you need to take. If you lose the case, you will not generally have to pay your landlord’s costs.

