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Bankruptcy
Bankruptcy is a way of dealing with debts that you cannot pay. Whilst you are bankrupt any assets that you have might be used to pay off your debts. After a period of time (usually one year) all of your outstanding debts are written off and you can make a fresh start.
The effects of going bankrupt are the same whether you file your own petition or are made bankrupt by your creditors. Many of the bankruptcy rules have changed from April 2004 under the Enterprise Act. This fact sheet mainly outlines the new rules. How to go bankrupt

Filling in your own bankruptcy petition
If you wish to make yourself bankrupt you can obtain a form from your local county court offices. From 6 April 2010 it costs £450 deposit plus £150 as a court fee, payable in cash when you submit your form to the court.

If you are on a low income or certain benefits you may not have to pay the court fee. Your advisor will be able to help with this

There will then be a hearing in front of the district judge, which is often on the same day. The judge decides whether it is appropriate to make the order.

If the order is made you will then have an appointment to see the official receiver who deals with your bankruptcy, sometimes this will take place over the phone. They will want to go through a long questionnaire with you to look at all your personal and financial details, such as your National Insurance number and pension policy details, income, outgoings and assets.

A creditor making you bankrupt
A creditor can make you bankrupt if you owe £750 or more to that creditor and you have not been able to agree how to repay the debt.

Creditors can club together to make you bankrupt but this is rarely done. You can also be made bankrupt if your individual voluntary arrangement (IVA) fails.

Before presenting a bankruptcy petition a creditor must send you a ‘statutory demand’. A statutory demand is a pre-court form that requires you to either:

· pay the demanded amount 

· offer to secure the debt against any property you own (create a voluntary charge) 

· offer to pay the debt in a way that is satisfactory to the creditors e.g. by instalments. 

Statutory demands can be hand delivered or posted. Some creditors use them as a bluff to try to get you to pay the debt quickly, for example by borrowing elsewhere, but the creditor may not actually apply to make you bankrupt. This is because it does not cost very much for a creditor to send you a statutory demand but the creditor would have to pay large up-front fees to make you bankrupt.

Twenty-one days after a statutory demand is served, the creditor can apply for a bankruptcy order through the county court. However, you can apply to have the statutory demand ‘set aside’ in certain circumstances – for example if your debt is below £750 or there is a dispute about the money owed.

Once you are bankrupt the official receiver, or appointed trustee, may wish to sell any assets you have.

Certain goods are not treated as assets.
These are things such as clothing, bedding, furniture and household equipment for basic domestic needs. Items necessary for you to carry on your employment such as tools, books or vehicles can also be excluded.

If you have valuable household items such as antiques or expensive electrical equipment then these could be sold in order to raise money. You car might be sold if it is valuable but it can be exempt if it is necessary for your employment. You may have to buy a cheaper car instead.

If the official receiver decides you have assets
then they will usually be sold as soon as possible. If you are discharged from bankruptcy before any assets are dealt with they will not belong to you on discharge. Your assets will continue to belong to or ‘vest’ in the official receiver until they are dealt with.

Bankruptcy and hire purchase
Goods on hire purchase

There may be a clause in the hire purchase agreement that allows the hire purchase company to terminate the agreement if you become bankrupt. In this event, you will have to return the item. If you wish to keep the item, it is possible for the hire purchase company not to cancel the agreement and for the trustee to allow you to continue to make payments.

Pensions

Bankruptcy before 29 May 2000

If you went bankrupt before 29 May 2000 you need to be very careful if you have a personal pension. The whole of your future pension could be taken as an asset. This means that you would not get any future lump sum or weekly payments from the pension.

Bankruptcy after 29 May 2000

The law has been changed, and if you went bankrupt after 29 May 2000 then personal and occupational pensions  hould be unaffected by bankruptcy. You will be able to keep your pension fund except in rare cases where you have paid huge amounts into your pension to try to stop creditors taking your savings.

Property and your home
· If you own property then this might be sold depending on whether it has any equity (value) in it. If your partner and children live there then the sale can be delayed for 12 months to give them time to find somewhere else to live. 

· Once you have gone bankrupt your interest in your home is transferred to the official receiver or trustee. This enables them to sell the home. 

· If you are the sole owner then the whole of the value of the property is transferred to the official receiver or trustee. 

· With jointly owned property the official receiver is usually only entitled to the bankrupt person’s share of the equity. This is called your ‘beneficial interest’. 

· Depending on your circumstances, you may be considered to have a beneficial interest even if you are not named on the mortgage. 

 It may be possible for the joint owner or family and friends to make an offer to the  fficial receiver to buy out your share of the equity. This is particularly helpful if there is little or no equity.

It is very important that your beneficial
interest in your home is bought out as soon as possible or the official receiver may be able to sell the house,  ven if you have been discharged from bankruptcy.

If someone is willing to buy your beneficial interest in the home they should contact the official receiver or the trustee who is handling your bankruptcy. The Insolvency Service runs a low-cost conveyancing scheme to organise the transfer of your beneficial interest to someone else.

· • There are various fees to pay to cover the cost of this. You will also have to agree with the official receiver how much your beneficial interest is worth before this can go ahead. If there is negative equity or no equity in the property then the value of the beneficial interest can be set at a minimal amount of £1. 

·  If you cannot save your home through someone buying out the official receiver’s interest the property is likely to be sold. 

· If your home has very little equity in it (up to a set level of £1,000), then the court will not be able to order a sale or put a charging order on your property. They still have up to three years to see if your house has risen in value and is worth selling. Try to come to an agreement with the official receiver over your beneficial interest as soon as you can to avoid this happening. 

· If you have a mortgage or secured loan on the property the monthly payments still need to be maintained to stop your lender taking possession action. 

New rules from April 2004
If you went bankrupt before April 2004 then it was the case that the official receiver could come back at any time in the future and sell your property. This has now changed. The official receiver has three years from 1 April 2004 to deal with their interest in your property. After this date, if no action has been taken, your home will belong to you. This will apply to you if you are already bankrupt on that date or are made bankrupt in the future.

The official receiver will have these options:

· come to an agreement with you about the property 

· sell your home 

· apply for an order for sale 

· apply for a charge on your home. 

This means that you should not be left with the possibility of the official receiver coming back years after your bankruptcy has ended wanting to sell your home unless a charge is placed on your home. In this case the official receiver can ask the court for an order for sale at any time in the future. Otherwise, the charge will be paid off when you sell your home (if your house is worth enough to cover your mortgage and the charge).

Payments from your wages
This will only happen if your income is above the average and it appears that you might have available income after paying ordinary household expenses. The official receiver can look at your income and expenditure and decide if payments should be made and at what level. When looking at how much you could pay they will take into account essential expenses such as your mortgage, rent, household bills and housekeeping.

Income payment orders and income payment agreements
Under the Enterprise Act most bankruptcy orders will end after one year. You may be asked to sign a legally binding agreement to pay monthly instalments from your income to the official receiver for three years from the date of the agreement. This is called an income payments agreement. If your circumstances change then you need to tell the official receiver as the agreement can be looked at again. If you do not pay the official receiver can go to court for an income payments order instead.

If you do not make a voluntary agreement then the official receiver can ask the court to order you to pay the instalments they want. This is called an income payments order and will run for three years from the date of the order. You can ask the court to look at this order again if your circumstances change.

The impact of bankruptcy
· You will usually have to close your bank or building society account when you are made bankrupt. You may be able to open another one as long as the bank or building society allows you to. You must tell the bank or building society that you are bankrupt. It is important to wait to open the account until after you have gone bankrupt. It is up to the bank to decide if you can open an account with them. 

· Gas, electricity and telephone companies usually want you to pay in such a way that involves you not having credit. If you live with a partner you could transfer the account into their name. Sometimes a deposit is also asked for as security. 

· In general, a business with little or no assets may be allowed to continue trading. A business with assets is likely to be closed if the official receiver decides that the assets need to be sold to repay your creditors. You may be able to continue to be self-employed but you may find it difficult if your type of work involves using credit of more than £500. Credit can include being given time to settle bills such as 30 day invoices. 

· Depending on the type of job that you do your employment may be affected. Always check your contract of  mployment to see if bankruptcy is mentioned. You can also ask your staff welfare officer or trade union if you are uncertain. If you belong to a professional body which prohibits bankruptcy you could be struck off, e.g. solicitors or accountants. 

· Even after the bankruptcy period you may find it difficult to obtain credit. The bankruptcy order will be registered with credit reference agencies for at least six years and even after this time you may be asked whether you have ever been bankrupt before when applying for some credit, particularly a mortgage. Details of your bankruptcy are also kept on the Individual Insolvency Register for three months after the date of your discharge from bankruptcy. 

Bankruptcy offences
Whilst you are bankrupt it is a criminal offence to:

· take out credit of more than £500 without telling the lender you are bankrupt 

· use a new business name without revealing the name you were made bankrupt under 

· act as a director of a company without permission act as an insolvency practitioner. 

Restriction orders
Under the Enterprise Act you will usually be discharged from bankruptcy after one year. New rules have been brought in that give the court power to make a bankruptcy restriction order against you if the official receiver feels your behaviour has been dishonest in some way or there has been ‘unfit’ conduct.

A bankruptcy restriction order can last for between two and 15 years and will appear on a public register and on the Insolvency Service website. This is a searchable public register and your entry includes details of your name, address, date of birth and an outline of the reasons why a bankruptcy restriction order was made against
you. It will also include information on how long the order will last. If you break the order it can be a criminal offence.

Unfit conduct can include:

· not keeping proper accounts for your business in the last two years before you go bankrupt 

· gambling 

· trading whilst you knew you couldn’t pay your debts 

· taking out credit which you knew you couldn’t pay 

· giving away your assets to avoid them being included in the bankruptcy 

· paying some creditors over others 

· failing to cooperate with the official receiver 

· concealing property from the official receiver. 

A bankruptcy restriction order means you are not allowed to:

· apply for credit over £500 without telling the lender about the order; 

· become an MP or local councillor; 

· be a director of a company or form a new company without permission; 

· be an insolvency practitioner. 

Discharge from bankruptcy
If you go bankrupt on or after 1 April 2004 you will usually be automatically discharged from your bankruptcy after one year however much you owe. If you cooperate with the official receiver this can happen even earlier.

These rules do not apply if you have had a previous bankruptcy or your automatic discharge has been suspended. This may be because the official receiver stops your discharge going ahead if you do not cooperate whilst bankrupt.

If you need proof of your discharge you can ask the court for a certificate of discharge but this will cost £60.
You can also apply to have your bankruptcy annulled if you have paid all the debts and expenses of the bankruptcy in full, or a bankruptcy order should never have been made.

Individual voluntary arrangements
Individual voluntary arrangements An individual voluntary arrangement (IVA) is a formal arrangement through the county court and can be a way of avoiding bankruptcy. You need to be able to raise a lump sum to pay the creditors or to make regular payments from your income to your creditors. To arrange one you need to find an insolvency practitioner prepared to work for you. The insolvency practitioner prepares a proposal to put forward to your creditors. If the creditors who are owed 75% in value of your debts, who choose to vote, agree to accept the proposal then the IVA is put in place.

An IVA will usually last for three to five years. If the arrangement is not kept to, the insolvency practitioner or your creditors can apply for a bankruptcy order to be made instead. Insolvency practitioners’ fees can be expensive and they will usually want some payment in advance. It is worth asking them for an initial free meeting to discuss whether an IVA is appropriate.

Fast track individual voluntary arrangements (FTVA)
Even if you have been made bankrupt it is still possible to have a special form of IVA called a fast track individual voluntary arrangement (FTVA), which means your bankruptcy order can be annulled. You have to put forward a payment proposal to your creditors that would mean they will be paid more than they would under your bankruptcy. The official receiver runs the FTVA for you if they agree with your proposal. The FTVA is cheaper then an ordinary IVA as there are set fees and costs. If it fails then your creditors could try to make you  bankrupt again.

Debt relief orders
A debt relief order (DRO) is a new way of dealing with your debts. A DRO may be able to help you if you do not own your home, have assets worth less than £300 in total, and have less than £50 a month spare income to pay your creditors. Your total debts must be under £15,000.

If your DRO application is successful then none of your creditors can take action to recover your debts for 12 months. The debts are then written off after the 12 months are up.

If bankruptcy or an IVA are not suitable options you may be able to make informal arrangements with your creditors.

If you would like us to act on your behalf to negotiate affordable payments you might want to consider a free debt management plan (DMP). This is a repayment schedule for unsecured debts.
 

